CCASE:

SOL (MsSHA) V. GREEN RI VER COAL
DDATE:

19890731

TTEXT:



~1343
Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR, Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 89-19
PETI TI ONER A.C. No. 15-13469-03687
V. Docket No. KENT 89-76

A.C. No. 15-13469-03693
GREEN RI VER COAL CO., INC. ,
RESPONDENT

DECI SI ON

Appearances: Joseph B. Luckett, Esq., Ofice of the Solicitor
U.S. Departnent of Labor, Nashville, Tennessee,
for the Secretary of Labor (Secretary);

B. R Paxton, Esq., Paxton & Kusch, Central City
Kentucky for Green River Coal Co., Inc. (Geen River).

Bef ore: Judge Broderick
STATEMENT OF THE CASE

The Secretary seeks civil penalties for six alleged
viol ati ons of mandatory safety standards contained in the above
dockets. The alleged violations involve the same nine and were
consolidated for the purposes of hearing and decision. Pursuant
to notice, the consolidated cases were heard in Omensboro,
Kent ucky on June 7, 1989. Lewis Stanley, Janes E. Ranks, M chae
V. Moore, and Bobby Clark testified for the Secretary. Jessie W
Canmpbell and M ke McGregor testified for Green River. Both
parties filed post hearing briefs limted to the | egal question
whet her order No. 3227686 was properly nodified after its
term nation. | have considered the entire record and the
contentions of the parties in making this decision

FI NDI NGS OF FACT
FI NDI NGS COMMON TO ALL VI OLATI ONS

1. Green River is the owner and operator of an underground
coal mine in Hopkins County, Kentucky known as the No. 9 M ne.

2. Green River enploys approximately 200 m ners, and
produces approximately one mllion tons of coal annually.
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3. The subject nmine liberates in excess of one mllion cubic feet
of methane in a 24 hour period.

4. During the 24 nonth period from June 23, 1986 to June 22,
1988, Green River had 1,059 paid violations of mandatory
standards. OF these, 80 were violations of 30 C.F.R 0O 75.301, 13
were violations of 30 CF.R 0O 75.302, 8 were violations of 30
C.F.R 0O 75.1710, and 73 were violations of 30 C.F.R 0O 75.5083.
This is a substantial history of prior violations, and penalties
ot herwi se appropriate will be increased because of it.

5. Al of the violations charged in these proceedi ngs were
abated pronptly in good faith.

CI TATI ONS 3228886 AND 3228887

An expl osi on occurred in the subject mne at about 10: 30
a.m, on June 23, 1988, at the crosscut right off the No. 2 entry
in the 003 section, while coal was being | oaded. The ignition was
of short duration and self-extinguishing. It resulted in first
and second degree burns to the | oader operator

When the Federal mne inspector arrived at the scene at
about noon, he discovered that the line curtain for the crosscut
was installed 22 feet fromthe toe of the coal. The section
foreman was present. He testified at the hearing that a |line
curtain had been installed about 7 or 8 feet fromthe coal face
but apparently had been renoved prior to the expl osion

The mine has a history of methane |iberation and has
experienced prior ignitions or explosions at the face. Many
citations for ventilation violations had been issued to the m ne
Met hane was found at the site of the explosion ranging from 1.6
to 2 percent.

The approved ventilation plan for the subject mne requires
that in working faces there shall be a mininum of 3000 cubic feet
of air in each working face where coal is being cut, mined or
| oaded.

The inspector checked the air flow at about 12:15 p.m on
June 23, 1989, and found only 1800 cubic feet a mnute of air
reaching the end of the line curtain in cross cut right off the
No. 2 entry in 003 section.

The inspector issued a section 107(a) inm nent danger
cl osure order and two section 104(a) citations, charging
violations of 30 CF.R 0O 75.302-1 and O 75.301-1
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The order and the citations were term nated the sane day they
were issued, when a line curtain was installed to the toe of the
coal, the air increased to 3825 cubic feet a m nute, and the
met hane reduced to .2 percent.

ClI TATI ON 3228988 AND ORDERS 3228563 AND 3228564

The coal seam height in the subject mne varies from 54
i nches to about 60 inches. Therefore it has been required since
January 1, 1975, to have substantially constructed canopies or
cabs on all self propelled electric face equipnent enployed in
active workings.

The subject mne has a generally poor roof condition. It has
had 88 reported roof falls.

On March 18, 1988, a Federal coal mine inspector saw a
cutting machi ne being operated without a canopy over the
operator. The canopy was | oose--the bolts holding it were backed
of f and the hudraulic nounting alignment brackets were broken
of f. The machi ne operator stated that he did not use the canopy
because of the danger that it would fall on him In the
i nspector’'s judgnent, the condition had existed for a
consi derabl e period of tine--certainly for nore than one shift.
The roof in the area was in good condition.

The inspector issued a section 107(a) inm nent danger
cl osure order and a section 104(a) citation (3228988) charging a
violation of 30 CF. R 0O 1710. He had issued another citation for
a cutting machi ne without a canopy only a short time prior to
this.

The citation was ternm nated the sanme day when the bolts on
the canopy were tightened, the brackets were wel ded back on, and
t he canopy positioned over the operator

On August 22, 1988, a Federal mne inspector observed a
| oadi ng machi ne being operated at or near the |ast open crosscut,
with its canopy swung around over the tramnmotor. It was not over
t he operator of the | oader. The pin which held it from sw nging
away fromthe operator had been renoved. No roof problens were
noted in the area at the time. The inspector issued a section
104(d) (1) order at 9:40 a.m, charging a violation of 30 CF.R O
75.1710. The order was ternm nated at 10:15 a.m the sanme day when
the canopy was noved back over the operator, and the pin
repl aced

At 10:25 a.m the sane day, the sane inspector noticed a
cutting machine in the No. 5 entry of the No. 5 unit, on which
the canopy was swung away fromthe operator and positioned over
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the wheel of the cutter. Order 3228563 was issued charging a
violation of 30 C.F. R 0O 75.1710. The order was term nated at
about 11:00 a.m the same day when the canopy was placed over the
cutter operator and the pin put in place.

Respondent has regul ar safety neetings with its enpl oyees,
and has instructed them of the requirenments for nmintaining
canopies on electric face equi pment when operating inby the | ast
open crosscut.

ORDER 3227686

On August 12, 1988, a Federal coal nmine inspector was in the
No. 3 Unit of the subject m ne when the power was shut off
because of a ventilation problem He noticed four 110 volt punps
punpi ng water inby the |ast open break. These were nonpernissible
punps, and were punping water to a 480 volt perm ssible punp.
Coal was being produced until the power was shut off. The hi ghest
nmet hane reading in the area was .4% The inspector issued a
section 104(d) (1) order (3227686) charging a violation of 30
C.F.R 0O 75.507. Acitation had been isued about two nonths
previously, and an order about six weeks previously for
essentially the same conditions. The order was term nated at
10: 30 a.m the sane day when the punps were renopved outby the
| ast open crosscut.

The order was nodified on April 24, 1989, to correct the
standard all egedly violated from O 75.507 to O 75.503.

REGULATI ONS
30 CF.R 0O 75.302-1 provides in part:

0 75.302-1 Installation of line brattice and ot her
devi ces.

(a) Line brattice or any other approved device used to
provide ventilation to the working face from which coa
is being cut, mned or | oaded and other working faces
so designated by the Coal Mne Safety Manager, in the
approved ventilation plan, shall be installed at a

di stance no greater than 10 feet fromthe area of
deepest penetration to which any portion of the face
has been advanced unl ess a greater distance is approved
by the Coal Mne Safety District Manager of the area in
which the mne is | ocated.

30 C.F.R 0O 75.301-1 provides:

0 75.301-1 Quantity of air reaching working face.
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A mnimum quantity of 3,000 cubic feet a mnute of air
shal |l reach each working face from which coal is being
cut, mned or |oaded and any other working face so
designated by the District Manager, in the approved
ventilation plan.

30 CF.R 0O 75.1710 provides in part:

An authorized representative of the Secretary may
require in any coal mne where the height of the

coal bed permits that electric face equiprment, including
shuttle cars, be provided with substantially
constructed canopi es, or cabs, to protect the niners
operating such equi pnment fromroof falls and fromrib
and face rolls.

0 75.1710-1 Canopies or cabs; self-propelled electric
face equi pnent; installation requirenents.

(a) Except as provided in paragraph (f) of this
section, all self-propelled electric face equipnent,

i ncluding shuttle cars, which is enployed in the active
wor ki ngs of each underground coal m ne on and after
January 1, 1973, shall, in accordance with the schedul e
of time specified in paragraphs (a)(1), (2), (3), (4),
(5), and (6) of this section, be equipped with
substantially constructed canopies or cabs, |ocated and
installed in such a manner that when the operator is at
the operating controls of such equi pment he shall be
protected fromfalls of roof, face, or rib, or fromrib
and face rolls. the requirenments of this paragraph (a)
shall be net as foll ows:

(1) On and after January 1, 1974, in coal mnes having
m ni ng heights of 72 inches or nore;

(2) On and after July 1, 1974, in coal mnes having
m ni ng hei ghts of 60 inches or nore, but less than 72
i nches;

(3) On and after January 1, 1975, in coal mnes having
m ni ng heights of 48 inches or nore, but |less than 60
i nches;

(4) On and after July 1, 1975, in coal mnes having
m ni ng heights of 36 inhes or nore, but |ess than 48
i nches;

30 CF.R 0O 75.507 provides in part:
Except where perm ssi ble power connection units are

used, all power-connection points outby the | ast open
crosscut shall be in intake air
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0 75.507-1 Electric equi pment other than
power - connecti on points; outby the |ast open crosscut;
return air; permssibility requirenments.

(a) Al electric equipnent, other than power-connection
points, used in return air outby the |ast open crosscut
in any coal mne shall be permi ssible except as

provi ded in paragraphs (b) and (c) of this section.

30 C.F.R 0O 75.503 provides:

O 75.503 Permissible electric face equi pnent;
mai nt enance.

[ STATUTORY PROVI SI ONS]

The operator of each coal mine shall maintain in

perm ssible condition all electric face equi pnment
required by 0O 75.500, 75.501, 75.504 to be pernissible
which is taken into or used inby the | ast open crosscut
of any such m ne

CONCLUSI ONS OF LAW
JURI SDI CTI1 ON

Respondent Green River is subject to the provisions of the
Federal M ne Safety and Health Act of 1977 (the Act) in the
operation of the No. 9 Mne. | have jurisdiction over the parties
and subject matter of this proceeding.

VENTI LATI ON VI OLATI ONS

Green River does not seriously contest the violations
charged as a result of the investigation of the explosion on June
23, 1988. It suggested that the line curtain nmight have cone down
as a result of the explosion, but its own w tness, the section
foreman, did not support this suggestion. The evidence clearly
establishes that the Iline curtain was not hung to within 10 feet
of the face, and that the airflow at the end of the line curtain
was substantially less than required. Violations of 30 CF. R O
75.302-1 and O 75.301-1 were clearly established. Because the
mne |iberates nore than one mllion cubic feet of methane in a
24- hour period, and has a history of face ignitions, the
violations were extrenely serious. In fact, they resulted in an
expl osion and an injury to a mner. Both conditions should have
been ascertai ned by managenent, especially given the nmine's
history. | conclude that they resulted from Green River's
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negl i gence. Considering the criteria in section 110(i) of the
Act, the proposed penalties of $1400 for each violation are
appropri ate.

CANOCPY VI OLATI ONS

The roof in the subject mne is unstable. Eighty eight roof
falls have been reported to MSHA. The canopy requirenent has
applied to the subject mine since 1975. The three all eged
violations were clearly established: the equipnent involved, al
items of electric face equi pnent, were used inby the | ast open
crosscut. The violations were all very serious: that involving
the cutting machine (Citation 3228988) was especially aggravat ed,
since the operator was in jeopardy if he used the canopy or if he
did not use the canopy. Al of the violations were known or
shoul d have been known to m ne nmanagenent. They resulted from
Green River's negligence. Considering the criteria in section
110(i) of the Act, $1,000 for the violation cited in citation
3228988 and $800 for each of the violations cited in orders
3228563 and 3228564 are appropriate penalties.

PERM SSI BI LI TY VI OLATI ON

Respondent does not contest the facts that on August 12,
1988, there were four 110 volt nonperm ssi ble punps punpi ng water
i nby the | ast open crosscut. Neither does it deny that these
facts establish a violation of 30 C.F.R 0O 75.503. Rather, it
argues the nodification of the citation on April 24, 1989, was
i nproper and that it does not conmport with the nandate of the
statute that a copy of the order be given pronptly to the m ne
oper ator.

There was no question at the tinme the order 3227686 was
i ssued that Green River was being charged with operating
nonpermni ssible electric face equi pnent in and inby the | ast open
crosscuts (a violation of 30 CF. R 0O 75.503). It was not
charged, nor did it offer evidence to indicate that it believed
it was charged with operating nonperm ssible electric face
equi pment in return aircourses (a violation of 30 CF.R O
75.507-1). The violation was abated by renoving the punps out by
the | ast open crosscut. Respondent was not msled. See Secretary
v. U S Steel Mning Co., Inc., 6 FMSHRC 722 (1984) (ALJ).
conclude that a violation has been established, and the
nodi fication of the order does not vitiate it.

The violation was serious. Green River No. 9 is a gassy
m ne, and an arc from one of the punmps could cause an ignition or
explosion if it contacted a nethane buil dup. The violation was
obvi ous and Green River was aware or should have been aware of
it. I conclude that it resulted from Green River's negligence.
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Considering the criteria in section 110(i) of the Act, $1500 is
an appropriate penalty for the violation.

ORDER

Based on the above findings of fact and conclusions of |aw
IT IS ORDERED:

1. Citations 3228886, 3228887 and 3228988 are AFFI RMED
2. Orders 3228563, 3228564 and 3227686 are AFFI RMED
3. Respondent shall within 30 days of the date of this

deci sion pay the following civil penalties for the violations
f ound:

CI TATI ON OR ORDER PENALTY
3228886 $1400
3228887 1400
3228988 1000
3228563 800
3228564 800
3227686 1600
TOTAL $7000

James A. Broderick
Admi ni strative Law Judge



